IN THE CIRCUIT COURT OF Cole COUNTY, MISSOURI

	STATE OF MISSOURI EX REL

RAINERI CONSTRUCTION and 

ASSOCIATED BUILDERS AND 

CONTRACTORS HEART OF AMERICA

CHAPTER,

Relators,

v.

CHRIS KOSTER, ATTORNEY GENERAL OF THE STATE OF MISSOURI; KELVIN SIMMONS, COMMISSIONER OF THE OFFICE OF ADMINISTRATION; BAYLESS COUNTY SCHOOL DISTRICT; and THE ST. CHARLES COUNTY AMBULANCE DISTRICT,

Respondents.
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PETITION FOR WRIT OF MANDAMUS

Pursuant to Rule 94 of the Missouri Rules of Civil Procedure, and pursuant to R.S.Mo. Section 529.010 et seq. and Section 536.150, Relators Associated Builders and Contractors Heart of America Chapter (“ABC”) and Raineri Construction (“Raineri”) hereby move this Court for an order in mandamus against Respondents as follows:  (1) compelling Respondent Chris Koster (“Koster”), the Attorney General of the State of Missouri, to investigate and prosecute Respondents Bayless School District and St. Charles County Ambulance District for violating Section 34.216
; (2) compelling Respondent Kelvin Simmons, the Commissioner of the Office of Administration to enforce Chapter 34, including Section 34.150 against Respondents Bayless School District and St. Charles County Ambulance District; (3) finding that Respondents Bayless School District and St. Charles County Ambulance District violated Section 34.216; (4) requiring Respondent St. Charles County Ambulance District to cease construction on its Base 10 construction project until such time as it conforms with the requirements of Section 34.216; (5) and compelling Respondents Bayless School District and St. Charles County Ambulance District to return to the State of Missouri any state funds used in the below-identified construction projects in accordance with Section 34.150. In support of this Petition, Relators state as follows:  

Factual Background

1. Raineri is a Missouri corporation with its principal place of business located at 5400 Devonshire Ave., St. Louis, Missouri.  Raineri is engaged in the business of construction.  Raineri has bid on and secured contracts for the construction of public works in the State of Missouri.  Raineri intends to bid on and secure contracts for the construction of public works in the State of Missouri in the future.

2. ABC is a professional trade organization representing employers in the construction industry throughout the State of Missouri.  ABC is a taxpayer of the State of Missouri and is authorized to do business within the State. 

3. As affected businesses and taxpayers of the State of Missouri, Raineri and ABC have standing to bring this action.

4. In 2007, the Missouri legislature passed the “Fairness in Public Construction Act,” Sections 34.203 through 34.216.

5. R.S.Mo. § 34.216 states that the state or a political subdivision of the state may only enter into a union-only project labor agreement for the procurement of construction services if a construction project is funded 50% or less with state funds and only if the state or political subdivisions follows a specified process to analyze the impact of a union-only project labor agreement.

6. The process specified in R.S.Mo. § 34.216(3) requires that a public hearing be held on whether the state or political subdivision should proceed with its intent to require a union-only project labor agreement.

7. The purpose of this process is to promote the economical, nondiscriminatory, and efficient expenditures of public funds in connection with publicly funded or assisted construction projects.

8. The Bayless School District (“Bayless”), in St. Louis, Missouri, is an agent of the State of Missouri, authorized by Article IX of the Constitution of the State of Missouri and Chapter 160 of the Missouri Revised Statutes, and overseen by the Department of Secondary and Elementary Education.  

9. The St. Charles County Ambulance District (“the SCC Ambulance District”) is a political subdivision of the State of Missouri, authorized by Section 190.010.

The Bayless Project

10. In 2009, Bayless undertook a construction project called the Bayless School District Upgrades (“the Upgrades Project”).

11. In May 2009, Bayless issued an Invitation for Bids on the Upgrades Project.

12. On June 5, 2009, Dickinson Architects, the architect on the Upgrades Project asked the Bayless Superintendent whether to include a project construction agreement on the project.  [Exhibit 1].

13. On June 10, 2009, the project construction agreement was made a part of the formal bid submittal through Addendum No. 2, Section 00150.  [Exhibit 2].

14. By requiring a project construction agreement, or “project labor agreement,” Bayless sought to insure that all contractors on the Upgrades Project complied with the terms of a union-only agreement.

15. Before including a project construction agreement, Bayless was required to follow the procedure set forth in Section 34.216.

16. When bids were opened on June 16, 2009, Raineri Construction was the low bidder on the Upgrades Project.  [Exhibit 3].

17. On June 17, 2009, Dickinson Architects spoke with Anthony Raineri of Raineri Construction to inquire as to whether Raineri would sign the project construction agreement.  [Exhibits 4 and 5].

18. Mr. Raineri explained that his company would not sign the project construction agreement.  [Exhibit 5].

19. Later in the afternoon on June 17, 2009, Dickinson Architects suggested to the Bayless Superintendent that the School District should speak to its attorney to determine if Raineri’s refusal to sign the project construction agreement would be a legal means to disqualify Raineri from the Project.  [Exhibit 4].

20. On June 18, 2009, Bayless declined to accept the low bid from Raineri and instead selected Diestelkamp Construction for the Upgrades Project.  [Exhibit 6].

21. Before entering into the contract with Diestelkamp Construction, Bayless did not comply with the requirements of Section 34.216.

22. On October 2, 2009, the Attorney General issued guidance to the office of Senator Rob Mayer regarding the project construction agreement required by Bayless.  [Exhibit 7].

23. Bayless’ actions violated Section 34.216.

24. Raineri was adversely affected by Bayless’ actions in violating Section 34.216.

The St. Charles County Ambulance District Project

25. In February 2009, the SCC Ambulance District voted to move forward on a construction project referred to as “the Base 10 Project,” involving the construction of a new ambulance barn.  

26. The Base 10 Project is scheduled to be complete at the end of January, 2010.

27. In July 2009, the SCC Ambulance District issued an Invitation to Bid on the Base 10 Project.   

28. On July 27, 2009, the SCC Ambulance District issued General and Supplementary Conditions for the bidding of the Base 10 Project.  [Exhibit 8]

29. General Requirements Sections 1 and 2 stated that bidders for the Base 10 Project were encouraged to either already be bound by a collective bargaining agreement with a labor union or to agree to enter into a collective bargaining agreement for the Base 10 Project.  [Exhibit 8].

30. General Requirements Section 3 stated that bidders were required to certify whether they and their subcontractors were already bound to a collective bargaining agreement with a labor union or whether they were willing to enter into such an agreement for the Base 10 Project.  [Exhibit 8].

31. General Requirements 1 through 3 establish that the SCC Ambulance District intended for the work done on the Base 10 Project to be done pursuant to a project labor agreement if a collective bargaining agreement was not already in place between a bidder and a union.  [Exhibit 8].

32. The SCC Ambulance District sought to insure that all contractors on the Upgrades Project complied with the terms of a union-only agreement.

33. Before including a project labor agreement, the SCC Ambulance District was required to follow the procedure set forth in Section 34.216.

34. In late July or early August, Anthony Raineri had a telephone conversation with a representative of the SCC Ambulance District who informed Raineri that the SCC Ambulance District would not select a bid from a non-union contractor.  [Exhibit 5].

35. Raineri Construction did not enter a bid on the Base 10 Project because it would not certify that it intended to become signatory to a project labor agreement.  [Exhibit 5].

36. Freise Construction entered a bid on the Base 10 Project and certified that its employees performing work on the Base 10 Project would be covered by a collective bargaining agreement with a labor union affiliated with the AFL-CIO or the St. Louis Building and Construction Trades Council.  [Exhibit 9].

37. On August 26, 2009, the Board of the SCC Ambulance District voted to enter into a contract with Freise Construction Company as the general contractor for the Base 10 Project.  [Exhibit 10].

38. Before entering into a contract with Freise Construction Company, the SCC Ambulance District did not comply with the requirements of Section 34.216. 

39. The SCC Ambulance District’s actions in regard to the Base 10 Project violated Section 34.216.

40. Raineri was adversely affected by the SCC Ambulance District’s actions in violating Section 34.216.   

ABC Files Complaints

41. On August 31, and September 21, 2009, ABC sent letters to the Governor of the State of Missouri requesting that the actions of Bayless be investigated.  [Exhibits 11 and 12].

42. On August 31, 2009, ABC sent a letter to the office of the Attorney General of the State of Missouri requesting that the actions of Bayless be investigated. [Exhibit 13].

43. On October 8, 2009, the Office of the Governor stated that it could not become involved. [Exhibit 14].

44. On October 23, 2009, the Attorney General’s office issued a letter to ABC asserting that Section 34.216 does not authorize an independent action by the Attorney General. [Exhibit 15]

45. The position of the Governor and the Attorney General leave Relators with no adequate remedy before a state agency or in a legal proceeding.

RELIEF SOUGHT

Action by the Attorney General

46. Relators respectfully disagree with the Attorney General’s position and request that the Court require the Attorney General’s office to investigate the actions of Bayless and the SCC Ambulance District as violations of the laws of the State of Missouri and to take all action necessary.  

Action by the Commissioner of the Office of Administration

47. The Office of Administration is charged with overseeing and enforcing Chapter 34.  Relators request that the Court compel the Commissioner to investigate the actions of Bayless and the SCC Ambulance District and enforce the provisions of Chapter 34.

48. Relators request that the Office of Administration invalidate the contract entered into by Bayless in regard to the Upgrades Project and by the SCC Ambulance District in regard to the Base 10 Project.

Injunctive Action
49. Relators request that the Court enter an injunction halting the Base 10 Project until the SCC Ambulance District complies with the requirements of Section 34.216.

Administrative Procedure and Review 

50. Pursuant to Section 536.150, Relators are entitled to a review of Bayless’ decision not to follow the requirements of Section 34.216.

51. Pursuant to Section 536.150, Relators are entitled to a review of the SCC Ambulance District’s decision not to follow the requirements of Section 34.216.

Repayment of State Funds

52. Pursuant to Section 34.150, Bayless must repay to the State of Missouri any state funds used in the Upgrades Project in violation of Section 34.216.

53. Pursuant to Section 34.150, the SCC Ambulance District must repay to the State of Missouri any state funds used in the Base 10 Project in violation of Section 34.216.

54. Adequate relief cannot be afforded by any other legal proceeding in a lower court or before a state agency.

55. Relators have attached hereto a proposed Preliminary Order in Mandamus.

WHEREFORE, Relators request that a preliminary order in mandamus be issued by this Court commanding Respondents Chris Koster, the Attorney General of the State of Missouri, Kelvin Simmons, the Commissioner of the Office of Administration, Bayless School District, and the St. Charles County Ambulance District to file an answer directed to this petition.  

	Dated:
October 30, 2009
	Respectfully submitted,

CONSTANGY, BROOKS AND SMITH, LLP

	
	By:
	

	
	Stephen P. Schuster, MO Bar #35330

Kimberly F. Seten, MO Bar #50449
2600 Grand Boulevard
Suite 300

Kansas City, Missouri  64108-4600
Telephone (816) 472-6400
Fax (816) 472-6401

kseten@constangy.com
Attorneys for RELATORS


CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing will be personally served on:

Mr. David C. Baue

Registered Agent

St. Charles County Ambulance District

118 North Second

St. Charles, MO 63301

Maureen Clancy-May, Ph.D.

Superintendent of Schools

Bayless School District

4530 Weber Road

St. Louis, MO 63123

Mr. Kelvin Simmons

Commissioner

Office of Administration

State Capitol Building, Room 125

P.O. Box 809

Jefferson City, MO 65102

Chris Koster, Esq.

Attorney General

Supreme Court Building

207 West High Street

P.O. Box 899

Jefferson City, MO 65102









ATTORNEY FOR RELATORS

� All statutory references are to RSMo. 2008 unless otherwise noted.
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